Big Tobacco Strikes Back at Historian in Court

He has criticized colleagues who aid companies' legal defense
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Linda A. Cicero, Stanford U.

Historians, like Stanford U.'s Robert N. Proctor, have played a key role in tobacco trials, both as expert witnesses and as consultants.Tobacco companies facing lawsuits want to prevent his appearing in court on behalf of plaintiffs.

By Peter Schmidt

A Stanford University professor who has sought to expose ties between historians and the tobacco industry is being accused in court of having broken the law in challenging the employment of four graduate students at the University of Florida as researchers assisting tobacco companies in litigation.

In motions filed in two Florida state courts last month, tobacco-company lawyers allege that Robert N. Proctor, a professor of the history of science at Stanford, engaged in illegal witness tampering and witness harassment in having the students put under pressure to cease working as paid researchers for a historian aiding the tobacco companies as an expert witness.

The motions, filed in connection with two personal-injury lawsuits against the companies, ask the courts to bar Mr. Proctor from serving as an expert witness for the plaintiffs. Such an outcome could badly hurt their prospects of success and could jeopardize the Stanford scholar's role as one of the nation's leading experts testifying for people suing tobacco companies.

Mr. Proctor already had been involved in a bitter legal battle with R.J. Reynolds Tobacco Company over its efforts to force him to hand over an unfinished manuscript on the tobacco industry. That dispute has potentially major legal implications for publishers and scholars, pitting the professor's interest in retaining sole possession of a work in progress against the tobacco company's interest in obtaining whatever information it needs to defend itself in court.
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· Timeline: Getting Burned for Putting the Heat on Tobacco 
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Ray Carson, U. of Florida

Vassiliki Betty Smocovitis, a professor at the U. of Florida, was intensively questioned by tobacco lawyers about her role in graduate students' work for the companies.
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Ray Carson, U. of Florida

Vassiliki Betty Smocovitis, a professor at the U. of Florida, was intensively questioned by tobacco lawyers about her role in graduate students' work for the companies.

The new battle over the Stanford scholar's interactions with the University of Florida raises a fresh set of thorny questions: What are the ethical obligations of professional historians who earn extra income as expert witnesses? What responsibilities do colleges have to guide or limit the outside employment of their graduate students?

The stakes are high enough that both Florida and Stanford have received subpoenas ordering them to turn over e-mail messages between Mr. Proctor and the Florida professor that he contacted with his concerns about the students' work. And those two scholars, along with a third professor, from the University of Southern Mississippi, who gave Mr. Proctor the graduate students' names, have been deposed by lawyers for tobacco companies for hours of intense questioning about their exchanges.

For his part, Mr. Proctor describes his discussions with the Florida faculty member—Vassiliki Betty Smocovitis, a professor of the history of science with joint appointments in the history and biology departments—as "legitimate scholarly inquiry into the participation of historians in litigation."

"I was simply raising an ethical issue that she might want to discuss," Mr. Proctor says. He argues that he is the real victim of witness harassment: "The tobacco industry can't win on the basis of evidence, and now they are resorting to bullying."

Lawyers for the tobacco companies either did not return calls from The Chronicle or declined to offer comment beyond what is contained in their court filings. Both of the motions to have Mr. Proctor prevented from testifying—one filed by R.J. Reynolds, the other jointly filed by R.J. Reynolds and Philip Morris USA—accuse him of trying to undermine the companies' legal defense by acting through Ms. Smocovitis to threaten the students with public criticism in their field if they continued their part-time research work. His actions are part of a pattern of improper behavior he has engaged in "due to an uncontrolled zeal to win," the companies argue.

A Lucrative Sideline

The depositions taken from Mr. Proctor and from Louis M. Kyriakoudes, the associate professor of history at Southern Mississippi who provided him with the students' names, offer a glimpse of how historians' involvement in tobacco litigation has stirred controversy in the field.
Since the late 1980s, historians have played a key role in tobacco trials, both as expert witnesses and as consultants to lawyers. Lawsuits against the tobacco companies often hinge on two historical questions: At the time the plaintiff began smoking, did the tobacco companies know with certainty that cigarettes caused disease and death? And did the plaintiff have enough information about the dangers of smoking to be seen as having willingly assumed whatever risks were involved with lighting up?

Mr. Proctor, author of Cancer Wars: How Politics Shapes What We Know and Don't Know About Cancer (Basic Books, 1995), and Mr. Kyriakoudes, who is working on a history of tobacco use in the 20th century, are among only a handful of historians who serve as expert witnesses on behalf of plaintiffs in tobacco cases. Both have been highly critical of the much larger group of historians who do work for the other side.

In a commentary published in the medical journal The Lancet in 2004, Mr. Proctor said many historians who testify on behalf of tobacco companies have little peer-reviewed expertise on that industry, and he accused some of providing inaccurate accounts on the stand. Such historians "are playing a dangerous game" ethically, he argued, because their research is confined to those areas where the industry is seen in a favorable light. Describing how two historians at other universities had earned several hundred thousand dollars as expert witnesses for tobacco companies, he asked if the leading academic journals in the field should adopt policies requiring contributors to disclose such sources of funds, similar to the policies in place at medical journals.

In a 2006 article printed in Tobacco Control, a publication of the British Medical Journal Publishing Group, Mr. Proctor provided lists that he and Mr. Kyriakoudes compiled of 36 historians who had been expert witnesses for the American tobacco industry, and 21 other historians who had consulted for the industry and its lawyers. For his part, Mr. Kyriakoudes argued in a 2006 Tobacco Control article that many historians offering testimony on behalf of tobacco companies have ignored incriminating evidence in the companies' own internal records.

Several of the tobacco-company witnesses named in Mr. Proctor's articles did not return calls seeking comment. One of the scholars, John C. Burnham, a professor of history at Ohio State University, argued in a 2004 letter to The Lancet that his work had been on behalf of the law firms representing tobacco companies, not the companies themselves, and that such research is necessarily limited by the practical need to focus testimony on certain factual questions. He also said the disclosure policies suggested by Mr. Proctor are impractical because many historians acting as consultants to lawyers are bound by legal confidentiality not to disclose such work.

Mr. Burnham's letter noted that historians serving as expert witnesses for the other side are also compensated.

(In their recent depositions, Mr. Proctor acknowledged having earned about $500,000 for his expert-witness work for tobacco-case plaintiffs, and Mr. Kyriakoudes said he had made about $75,000 in connection with Florida tobacco cases in the first eight months of 2009.)

For its part, the American Historical Association says historians should disclose sources of financial support for published research. But it has not adopted standards for the work they do as paid expert witnesses or consultants to law firms—whether in tobacco litigation or in other cases, such as those involving civil-rights issues or treaties between the U.S. government and Native American tribes.

In an interview last month, William Cronon, a professor of history, geography, and environmental studies at the University of Wisconsin at Madison who formerly led the association's division dealing with professional issues, said he suspected that historians were ambivalent about such questions because many of those who worked as paid expert witnesses found it to be an important source of extra income. "Historians don't get very much money for what they do," he said.

'No End of Trouble'

The historian who hired the University of Florida graduate students is Gregg L. Michel, an associate professor of history at the University of Texas at San Antonio whose chief research interest is the South after World War II. He had been hired by the Jones Day law firm to serve as an expert witness for the defense in a lawsuit against R.J. Reynolds in a state circuit court in Florida's Escambia County. His work for the firm involved offering testimony on how much someone in Pensacola, Fla., would have known about the risks of smoking in past decades.
In April 2008, Mr. Michel asked J. Matthew Gallman, a professor of history at Florida who was coordinator of graduate students for his department, to post on a departmental e-mail list a notice offering part-time work to doctoral students or recent Ph.D.'s. Mr. Michel eventually hired four graduate students, all of whom, as it happened, were among those in the history department earning the least from teaching assistantships. (See timeline.)

The Chronicle has chosen not to identify the students by name unless they agreed to be interviewed on the record, which none did. One of the four said their assignment involved going through old copies of Pensacola newspapers and copying and indexing any articles with certain keywords, such as "tobacco," "cigarettes," "lung cancer," and "emphysema."

Experts on graduate education contacted by The Chronicle were divided on whether Mr. Gallman or the students' advisers had any obligation to counsel the students on the wisdom of taking on such work.

Mr. Cronon, of Wisconsin, says mentors should advise their students of the possible long-term professional consequences of any employment they accept. Allan M. Brandt, dean of Harvard University's Graduate School of Arts and Sciences, who himself has been an expert witness against tobacco companies, similarly says the four students should have been counseled to think carefully about getting involved in such litigation. Such work "has reputational significance," he says, "and it also has sociopolitical significance."

But Steven M. Cahn, a professor of philosophy at the City University of New York's Graduate Center who has written extensively on academic ethics, says he believes students have the right as citizens to take on such outside work without interference from their advisers. "The adviser is not in the role of a parent, and the adviser does not set the ethical requirements and bounds of the students' life," he says.

Mr. Gallman, of Florida, says the university does not have any policy applicable to the graduate students' work for Mr. Michel. "A lot of our grad students work other jobs one way or another," he says. "I would not have claimed the authority to tell them what they can't do."

Mr. Kyriakoudes learned the names of the four students and passed them on to Mr. Proctor after Mr. Michel identified them in a deposition. Mr. Proctor then contacted Ms. Smocovitis at Florida and gave her the names of the students and their advisers in an e-mail message suggesting that the research they were involved in was "historical malpractice."

Ms. Smocovitis reported back to Mr. Proctor that her colleagues on the faculty were reacting to her concerns about the students with indifference or annoyance at her for raising them. "I'm afraid that this is a case of 'Shoot the messenger,' so I can't persist without alienating myself further," she wrote. She did not follow Mr. Proctor's advice to raise the subject at a faculty meeting.

In an affidavit, Mr. Michel said one of the students he had hired told him that the history department's chairman (Joseph F. Spillane) had led her to believe that Mr. Proctor would be publishing her name, and that she had raised concerns "about the professional ramifications" and asked "whether she should quit doing this work." Mr. Proctor has denied trying to influence the students or having intended to publish their names.

When Mr. Kyriakoudes was deposed, he suggested that Mr. Proctor's interactions with the Florida history department were, if nothing else, a tactical mistake. He said, "This whole business of getting involved in a department's activities like this is just—it's caused no end of trouble."

